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1 John J. Harrs (SBN: 93841)
Rachel M. Feiertag (SBN: 262987)

2 MEYERS, NAVE, RIBACK, SILVER & WILSON
333 South Grand Avenue, Suite 1670

3 Los Angeles, California 90071

Telephone: (213) 626-2906
4 Facsimile: (213) 626-0215

5 Attorneys for POWER RUN OIL, LLC
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IN THE MATTER OF THE APPEAL TO THE CITY COUNCIL

OF THE APPLICATION OF POWER RUN OIL, LLC TO THE

TORRNCE ENVIRONMENTAL QUALITY AND ENERGY CONSERVATION

COMMISSION

In the Matter of the Appeal of CASE NO. OILIO-00004

RESPONSE AND OPPOSITION OF
APPLICANT, POWER RUN OIL, LLC TO
THE APPEAL OF HANIF HAJI

HANIF HAJI

Hearing Date: March 8, 2011

17 Applicant, Power Run Oil, LLC ("Power Run"), submits the following memorandum in

18 response and in opposition to the appeal filed by HanifHaji to the grant on September 2,2010 by

19 the Torrance Environmental Quality and Energy Conservation Commission ("Commission") of

20 Power Run's application to modify Condition No. 10 of the Commission's Resolution No. 08-110,

21 which limited the hours of Power Run's St. Francis No.2 Well.

22 Mr. Haji's appeal makes no argument that the Commission's grant of the modification was

23 not supported by the facts nor by the law or that the Commission acted in excess of its jurisdiction.

24 Instead, Mr. Haji raises only two points.

25 First, he contends, without citation to any provision of the Torrance Municipal Code or any

26 other law, that he was not given proper notice of a continued hearing, even though he appeared

27 and argued against the Power Run's application at the initial hearing and submitted numerous

28 documents all of which were carefully considered by the Commission. As discussed below, the
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1 Commission's hearing was conducted in accordance with the Municipal Code and Mr. Haji was

2 given proper notice of both the original hearing and the continued hearing.

3 The second point of Mr. Haji' s appeal, that the St. Francis No.2 Well site allegedly has an

4 "unpermitted structure that is not compliant with rest ofthe neighborhood" is completely

5 irrelevant to the issues raised by Power Run's application. As discussed below, the only issue

6 before the Commission, and now before the City Council on appeal, was whether the modification

7 of Power Run's operating hours for its St. Francis No.2 Well was properly granted. The status of

8 any alleged structures was not before the Commission and such a determination would be outside

9 the scope of its jurisdiction.

10 For these reasons, Mr. Haji's appeal should be denied.

11

12 I. FACTUAL BACKGROUND

13 This appeal concerns the September 2, 2010 modification by the Commission of a

14 condition in Power Run's permit to operate its St. Francis No.2 Well. The following summary,

15 derived from the administrative record, including the declarations of Rodger Hunt, Daniel Reyes,

16 Charles Champion and Justin Cook, which were filed with the Commission in support of Power

17 Run's application, is intended to provide some factual context for the issues raised on this appeaL.

18 Power Run operates an oil well, commonly referred to as the St. Francis No.2 Well,

19 which, along with its related production facilities, is located at 4900 Del Amo Boulevard in

20 Torrance next to the far eastern edge of the parking lot of West High SchooL. Statement of Rodger

21 Hunt, ii 3. The St. Francis No.2 well was drilled in the early 1950s, and has operated

22 continuously since then. Statement of Daniel Reyes, ii 5. Power Run operates the St. Francis

23 No.2 Well as the successor sublessee under a "Community Oil and Gas Lease", which covers the

24 mineral rights over many properties in the area of the well. Statement of Rodger Hunt, ii 4. Power

25 Run pays royalties based on a share ofthe oIi produced and sold from the 81. Francis No.2 Wen

26 to property owners who own the mineral rights in properties adjoining the well. Id.

27 In November 1999, Power Run acquired the Community Lease and the St. Francis Nos. 1,

28 2, 3 and 4 Wells. Statement of Rodger Hunt, ii 7. Since acquiring the wells, Power Run has

2
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1 obtained successive three year permits from the City of Torrance ("City"), pursuant to Section

2 97. 14.5(b) of the Torrance Municipal Code to operate the St. Francis No.1, St. Francis No.2, St.

3 Francis No.3, St. Francis No.4, Dominguez No.1 and Dominguez No.2 wells. Statement of

4 Rodger Hunt, ii 8.

5 Power Run's current permit for the St. Francis No.2 Well was issued on November 6,

6 2008 by the Commission's Resolution No. 08-110. Id. That resolution, which approved an

7 exception from Section 94.14.1 ofthe Torrance Municipal Code for the well, contains 10

8 conditions, including Condition No. 10, which states that "(h Jours of operation shall be limited to

9 no more than 8:00 a.m. to 5:00 p.m." Id. That condition was never included in any of Power

10 Run's prior permits. Id.

11 Power Run also obtained permits pursuant to Resolution Nos. 08-106, 08-107, 08-108 and

12 08-109 on November 6, 2008 to operate its St. Francis No.1, St. Francis No.3, St. Francis No.4,

13 Dominguez No.1 and Dominguez No.2 wells. Statement of Rodger Hunt, ii 9. None of those

14 permits contain the same operating hour restriction as set forth in Condition No. 10 of Resolution

15 No. 08-110. Id.

16 While Section 46.3.2 and Section 97.8.7 of the Torrance Municipal Code may restrict

17 repair, maintenance, drilling and redrilling operations after 5:00 p.m., neither Section 46.3.2,

18 Section 97.8.7, nor any other provision of the Municipal Code, contain any restrictions on the

19 operation of electric motors and the pumping units on wells. Statement of Rodger Hunt, ii 18.

20 Since 1999, Power Run encountered constant and very expensive equipment problems on

21 its St. Francis No.2 well because of the wear and tear being placed on the pumping unit as a result

22 of shutting it off daily. Statement of Rodger Hunt, ii 16. Ordinarly, Power Run's pumping units

23 run continuously, and so they are not designed to be turned on and off daily. Id. By having to

24 shut offthe well from 5:00 p.m. until 8:00 a.m., Power Run was losing thousands of dollars a

25 month, both in increased maintenance costs tor the repairs of the pumping unit and in lost

26 production in the St. Francis No.2 Well. Statement of Rodger Hunt, ii 21. This also resulted in

27 lost revenues for the numerous royalty owners who derive an income from the community lease

28 and the St. Francis No.2 Well. Id. The restriction produces no benefit for the City or its

3
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1 residents, and, in fact, causes the City to lose tax revenue due to Power Run's loss of production.

2 Id.

3 As a result of the operating problems caused by Condition No. 10, Power Run asked the

4 Commission to modify the condition to allow it to operate on a twenty-four hour basis for a test

5 period to demonstrate that operation would not increase ambient noise or vibration levels. May 6,

6 2010 Agenda, § 7.

7 On May 6, 2010, the Commission held a public hearing regarding Power Run's application

8 to modify Condition No. 10 of Resolution No. 08-110 of Power Run's permit. May 6, 2010

9 Minutes, § 7 A. After receiving testimony and written evidence, including extensive testimony

10 from Mr. Haji, the hearing was adjourned to a later date so that the City could have a noise and

11 vibration test conducted at Power Run's expense. /d.

12 The test was subsequently conducted by BridgeN et International, an independent

13 contractor chosen by the City and not by Power Run. Statement of Justin Cook, ii 3. At the

14 direction of City Staff, noise measurements were made at three residences in Torrance on Donora

15 Avenue: Mr. and Mrs. Haji at 20323 Donora Avenue, Ms. Yamada at 20329 Donora Avenue and

16 Mr. and Mrs. Dalziel at 20333 Donora A venue. Statement of Justin Cook, ii 7. The measurement

17 locations were determined by City Staff not by Power Run. Id. As Justin Cook, the Director of

18 Engineering for BridgeNet International, stated in his expert report, based on the acoustic tests, the

19 noise measurement results show that Power Run's St. Francis No.2 Well complied with the City

20 of Torrance's night (10 p.m. to 7 a.m.) noise level standard of 50 dBA as set forth in Sections

21 46.2.7 and 46.7.2 of the Torrance Municipal Code. Statement of Justin Cook, ii 16. The average

22 noise levels with the well operating did not exceed the ambient average noise levels (without the

23 oil well operating) by more than 5 dBA. Id. Based on the vibration tests, the average vibration

24 level was well below an average residential vibration level and the average vibration level

25 remained the same whether the oil well was operating or not. Statement of Justin Cook, ii 18.

26 On September 2,2010, the Commission held the continued hearing to decide Power Run's

27 application. September 2, 2010 Agenda, § 7. After reviewing the expert testimony given at the

28 May 6th hearing and the uncontested report from an independent noise and vibration consultant
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1 conducted by Mr. Cook of BridgeNet International, which confirmed that any noise or vibration

2 from the full time operation of Power Run's well was the same or below background levels for the

3 neighborhood, the Commission decided to modify Condition No. 10 to allow the daily twenty-four

4 hour operation of the well for a one year test period. September 2, 2010 Minutes, § 7 A.

5 In response to the Commission's grant of Power Run's request, Mr. Haji filed an appeal

6 with the City pursuant to Section 11.5.1 of the Torrance Municipal Code, contesting the

7 Commission's decision on two grounds:

8

9

10

11

1. The enclosure camouflaging the St. Francis No.2 Well is allegedly an

"unpermitted structure that is not compliant with rest of the neighborhood";

and

2. The Commission staff allegedly did not provide Mr. Haji with the requisite

12 legal notice of the subsequent continued hearing. Appeal 2010-07.

13 As discussed below, neither of these claims is substantiated by evidence or law.

14

15 II.

16

DISCUSSION

A. The Appeal's First Claim Is Irrelevant

17 In his appeal, Mr. Haji claimed that the Commission's decision was in error because the

18 soundproofing enclosure surrounding the St. Francis No.2 Well was an ''unpermitted structure

19 that is not compliant with rest of the neighborhood." Appeal 2010-07. This claim has two

20 implications. First, that the Commission has the jurisdiction to decide whether or not the

21 enclosure is a permitted structue. Second, that if the structure is found to be an unpermitted

22 structure, then this result would be grounds to reverse the Commission's grant of Power Run's

23 application. Both these contentions are erroneous, and therefore, the appeal's first claim should be

24 dismissed.

25 1. Building Permits Are Not a Question for the Commission.

26 The Commission's powers and duties are defined by Section 13.16.7 of the Torrance

27 Municipal Code, which states the Commission may only do the following:

28 (a) The Commission shall perform any duties assigned to it by other
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1

2

3

4

5

6

7

8

9

10

11

12

provisions of this Code;

(b) The Commission may make recommendations to the City Council

on any matters concerning environmental quality, including but not

limited to the quality of the environment, land use beautification, oil

production and energy conservation;

(c) The Commission shall advise the City Council and any appointed

Board or Commission on any matters concerning environmental

matters in tJ;e City, including but not limited to preservation of the

quality of the environment, land use beautification, oil production

and energy conservation when so requested by the Councilor any

such appointed Board or Commission; and

The Commission shall make an annual report to the City Council of(d)

13 its activities for the previous year and shall make such other reports

14 as it shall deem necessary and proper.
15 Nowhere in the Torrance Municipal Code is the Commission granted the power to decide

16 whether a structure is properly permitted. Instead, the Commission is limited to making

17 recommendations and advising the City on matters concerning environment quality, land use

18 beautification, oil production and energy conservation. Id.

19 The appeal's first claim is directed to an issue that cannot be decided by the Commission.

20 As a result, it is outside the Commission's jurisdiction and cannot be a basis to overrle the

21 Commission's decision. Consequently, the appeal's first claim should be dismissed.

22 2. Well Camouflaging Is Not Relevant to the Commission's Decision.

23 Although an appeal's standard of review is not listed in the Torrance Municipal Code,

24 courts have applied the substantial evidence test when appealing an agency determination. "The

25 substantial evidence test requires the court to begin with the presumption that the record contains

26 evidence to sustain the board's findings of fact (Citations J. .. The burden is on the appellant to

27 prove the board's decision is neither reasonable nor lawful (Citations)." Carson Harbor Vilage,

28 Ltd. v. City of Carson Mobilehome Park Rental Review Board (1998) 70 Cal.App.4th 281,287.
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1 Furthermore, the burden is on the appellant to show that there is no substantial evidence

2 whatsoever to support the findings of the agency. Bhatt v. Department of Health Services (2005)

3 133 Cal.AppAth 923, 928.

4 Courts have stated that "it is for the agency to weigh the preponderance of conflicting

5 evidence. Courts may reverse an agency's decision only if, based on the evidence before the

6 agency, a reasonable person could not reach the conclusion reached by the agency." Eden

7 Hospital District v. Belshe (1998) 65 Cal.AppAth 918,915-916. The Council presumably wil

8 apply this standard in its review of the Commission's decision.

9 In its application, Power Run requested the Commission allow the St. Francis No.2 Well

10 to operate continuously instead of limiting the operations from 8:00 a.m. to 5:00 p.m. May 6,

1 1 2010 Agenda, § 7. In determining whether to grant the application, the Commission addressed the

12 question of whether the St. Francis No.2 Well could be operated for twenty-four hours per day

13 without causing an increase in the background noise or vibration levels. May 6, 2010 Minutes,

14 § 7A.

15 Through two fact-finding hearings, the Commission developed a record consisting of

16 expert opinions, independent reports and public testimony. The record includes the following:

17

18

19

20

21

(a)

(b)

(c)

22 (d)

23

24 (e)

25

26

27

(f)

28

the expert testimony of Roger Hunt, President of Power Run;

the expert testimony of Daniel Reyes, Contract Operator of Power

Run;

the expert testimony of Charles Champion, a registered petroleum

engineer;

the expert testimony of Justin Cook, Director of Engineering for

BridgeNet International;

the results of the noise and vibration test conducted by BridgeNet

International; and

the public testimony of Mr. Haji, Brian Dalziel and Katherine

Yamada.
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1 Upon reviewing this information, the Commission decided to grant Power Run's

2 application. September 2, 2010 Minutes, § 7A. Mr. Haji has never contested the testimony or the

3 findings made by the Commission. Appeal 2010-07. Nevertheless, Mr. Haji now submits an

4 appeal unrelated to any of the factual findings made by the Commission. Id.

5 When no challenge to factual findings is made on appeal, the only determination is

6 whether the agency's ruling was so arbitrary and capricious to amount to an abuse of discretion.

7 Intercommunity Medical Center v. Belshe (1995) 32 Cal.AppAth 1708, 1711.

8 Mr. Haji's appeal should be limited to the factual considerations reviewed by the

9 Commission. However, Mr. Haji does not appeal the Commission's decision on those grounds.

10 Appeal 2010-07. Rather, Mr. Haji states that Power Run erected an "unpermitted structure that is

11 not compliant with rest of the neighborhood." Id. This assertion has nothing to do with the

12 factual record.

13 The Commission based its decision on undisputed evidence. September 2,2010 Minutes,

14 § 7A. The report and testimony proved that the St. Francis No.2 Well's noise and vibration levels

15 does not add to the neighborhood's existing noise and vibration levels, and also exhibited Power

16 Run's maintenance issues when the well is only operated for ten hours per day. Statement of

17 Justin Cook, iiii 16,17, and 18; Statement of Daniel Reyes, iiii 6 and 7. When weighing these

18 uncontested facts, the Commission decided that the burden placed on Power Run by the operating

19 restriction outweighed the benefits conferred upon the neighborhood. September 2,2010 Minutes,

20 § 7A. As a result ofthese findings, the Commission granted Power Run's application. Id.

21 Mr. Haji's appeal does challenge the factual findings of the Commission. AppeaI2010-07.

22 The appeal also does not state that the Commission's decision was so arbitrary and capricious to

23 amount to an abuse of discretion. Id. As Mr. Haji has not raised any issues relating to the basis of

24 the Commission's decision, his appeal should be dismissed.

25 B. The Appeal's Second Claim Is Erroneous

26 The appeal's second claim is that Mr. Haji did not receive the proper notice of the

27 continued hearing, not the original hearing on the application, and therefore the Commission's

28 decision should be reversed. Appeal 2010-07. However, not only did Mr. Haji receive the notice

8
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1 required by law, but the notice he received exceeded the legal requirements. Torrance Municipal

2 Code, § 97.11.4 (b). Furthermore, even if notice was improper, Mr. Haji canot show any

3 prejudice.

4 1. Mr. Haji Had Adequate Notice of the Continued Hearing.

5 Mr. Haji believes that the Commission staff did not provide him with the required legal

6 notice ofthe subsequent continued hearing. Appeal 2010-07. Again, Mr. Haji fails to provide any

7 evidence or law to substantiate this claim.

8 The Torrance Municipal Code describes the application hearng as well as the notice

9 required for a continued hearing by the Commission. Section 97.11.4 (a) states "the (Torrance

10 Environmental Quality and Energy Conservation Commission J shall conduct a hearing before

1 1 granting a drilling permit." Section 97.1 1.4 (b) of this section then states:

12 The (Torrance Environmental Quality and Energy Conservation CommissionJ may
conduct the hearing in an informal manner. The rules of evidence shall not apply.

13 The hearing may be adjourned to a future time at the discretion of the
(Torrance Environmental Quality and Energy Conservation Commission)

14 without the giving of further notice, other than an announcement by the
(CommissionJ of the date, time and place of such adjourned meeting. (emphasis

15 added).

16 On May 6,2010, the Commission held its first hearing regarding Power Run's application

17 to operate its St. Francis No.2 Well for a twenty-four hour period. May 6, 2010 Agenda, § 7. Mr.

18 Haji does not contest the notice given to him for this hearing. Appeal 2010-07.

19 During the May 6th hearing, Mr. Haji gave a presentation detailing his and his neighbors

20 concerns with the St. Francis No.2 Well. May 6,2010 Minutes, § 7A. To address these concerns

21 and gather more facts, the Commission requested a noise and vibration test be conducted on the

22 St. Francis No.2 Well operations by an independent party. Id. The Commission believed that this

23 test, along with the expert testimony provided at the May 6th hearing, would aid it in reaching an

24 informed decision on Power Run's application. Id. In order to facilitate the test, the Commission

25 had to adjourn the public hearing untii a later date when the test report would be completed. Id.

26 Once the report was complete, the Commission would hold the continued hearing to review the

27 test results. Id.

28 / / /
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1 It is this continued hearing that Mr. Haji claims he did not receive the required legal notice.

2 Appeal 2010-07.

3 Once the noise and vibration test was complete, the Commission held the continued

4 hearing on September 2,2010. September 2,2010 Agenda, § 7. Pursuant to Section 97.1 1.4(b) of

5 the Torrance Municipal Code, the Commission was only required to announce the date, time and

6 place of the hearing, which it did by posting the Hearng Agenda on the City of Torrance website.

7 Id. Additionally, as the Commission knew ofMr. Haji's personal involvement in the matter, the

8 Commission also personally notified Mr. Haji of the continued hearng. Letter to Commission

9 from Mr. Haji, August 31, 2010. As a result, not only did the Commission provide the requisite

10 legal notice, it went above and beyond this requirement. Torrance Municipal Code, § 97.11.4 (b).

11 Furthermore, Mr. Haji confirmed his notice of the hearing in his letter to the Commission

12 dated August 31, 2010. The letter states:

13 This morning we were notified that a recommendation is being made to the
Torrance Environmental Quality and Energy Conservation Commission (the

14 "Commission") that the oil well located at 4900 Del Amo Blvd, Torrance, Ca
90503 (the "Well") be allowed to operate 24 per day seven days per week.

15

1 6 In this letter, Mr. Haji failed to object to the hearng date or complain of inadequate notice.

17 Id. However, Mr. Haji did reiterate his argument against Power Run's application and urged the

18 Commission to take his stance into account when deciding whether to grant the application. Id.

19 Although it is true that Mr. Haji did not appear at the hearing conducted on September 2,

20 2010, this does not give him grounds for an appeaL. Mr. Haji had every opportnity to appear and

21 to argue against Power Run's application. Mr. Haji was informed of both hearings: the original

22 hearing and the continued hearing. Mr. Haji presented evidence at both hearings, through his

23 presentation at the May 6th hearing, and through his letter submitted for the September 2nd hearing.

24 There is no factual or legal basis for any challenge to the notice which the Commission

25 gave of its hearings on Power Run's application.

26 2. Mr. Haji Cannot Show Any Prejudice.

27 Mr. Haji cannot demonstrate any prejudice as a result of his choice not to attend the

28 continued hearing on September 2,2010. Mr. Haji presented evidence at both hearings. At the

10
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1 May 6th hearing, Mr. Haji presented a power point presentation, detailing his argument against

2 granting Power Run's application. Prior to the September 2nd hearing, Mr. Haji sent a letter

3 addressed to the Commission, again detailing his argument against granting Power Run's

4 application. Letter to Commission from Mr. Haji, August 31, 2010. As a result, Mr. Haji has

5 received his hearing and cannot be considered to be prejudiced.

6 The Supreme Court has held in Saleeby v. State Bar (1985) 39 Cal.3d 547,565:

7 The opportnity to be heard is 'a fundamental requirement of due process.'

(Citations). However, there is no precise manner of 
hearing which must be

8 afforded; rather the particular interests at issue must be considered in determining

what kind of hearing is appropriate. A formal hearing, with full rights of
9 confrontation and cross-examination is not necessarily required. What must be

afforded is a 'reasonable' opportnity to be heard.
10

lIAs Mr. Haji presented evidence at both hearings, he cannot state that he was unfairly

12 prejudiced by the lack of notice and did not receive his due process.

13 Furthermore, the September 2nd hearing was only a continued hearng. After listening to

14 Mr. Haji's argument at the May 6th hearing, the Commission decided to adjourn the meeting so as

15 to gather more information. May 6,2010 Minutes, § 7A. It did this through requesting the noise

16 and vibration report. Id. As a result, Mr. Haji had already had his day in court when the

17 September 2nd hearing occurred. In fact, the only purpose ofthe September 2nd hearing was for

18 the Commission to review the report and makes its decision. No further testimony was required.

19 Consequently, the appeal's second claim should be dismissed.

20

21 III. CONCLUSION

22 Mr. Haji' s appeal is completely unsubstantiated. He provides no evidence in relation to his

23 claims. Rather, his appeal seems only to place an additional hurdle for Power Run to clear in

24 order operate the St. Francis No.2 Well. Although Power Run has attempted to provide solutions

25 to each of Mr. Haji's prior complaints, Mr. Haji continues to search for more unsubstantiated

26 objections. This appeal is his latest.

27 The Commission granted Power Run's application to continuously operate the St. Francis

28 No.2 Well for a one year test period. Its decision was based on sound factual evidence, which
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1 showed the burden placed on Power Run substantially outweighed the benefit conferred on the

2 neighborhood. Furthermore, the Commission's application grant only provides for a test period.

3 If the Commission later decides that continuous operations of the St. Francis No.2 Well har the

4 neighborhood, the Commission may impose the earlier restriction.

5 For these reasons, Power Run respectfully requests the City deny Mr. Haji's appeal and

6 allow Power run to continuously operate the St. Francis No.2 Well for a one year test period.

7

8 DATED: March 3, 2011

9

10

11

12 1603850.5

13

14

15
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20
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22
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24

25

26

27

28

MEYERS, NA VE, RIBACK, SILVER & WILSON
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